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STATEMENTS OF QUESTIONS INVOLVED

1) DID THE COURT OF APPEALS COMMIT REVERSABLE ERROR WHEN IT
REFUSED TO FOLLOW (AND THEREBY NEGATED) THE LONGSTANDING
PRECEDENT OF THE SUPREME COURT IN LENNANE HOLDING THAT
MUNICIPALITIES DO NOT POSSESS DELEGATED AUTHORITY TO REGULATE
PRIVATE THIRD PARTY WAGES?

THE APPELLANT SAYS: YES
THE APPELLEE SAYS: NO
THE INGHAM COUNTY

CIRCUIT COURT SAID: YES
THE COURT OF APPEALS SAID: NO

2) ALTHOUGH REMAND TO THE COURT OF APPEALS WITH AN ORDER TO
FOLLOW THE SUPREME COURT’S PRECEDENT IN LENNANE IS CERTAINLY
APPROPRIATE IN THIS CASE, IN THE EVENT THE SUPREME COURT WERE TO
RECONSIDER ITS PRECEDENT NEGATED BY THE COURT OF APPEALS,
SHOULD IT OVERRULE THAT PRECEDENT?

THE APPELLANT SAYS: NO

THE APPELLEE SAYS: YES

THE INGHAM COUNTY

CIRCUIT COURT SAID: NOT APPLICABLE
THE COURT OF APPEALS SAID: NOT APPLICABLE
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INTRODUCTION

Plaintiff-Appellant, Associated Builders and Contractors, Greater Michigan Chapter
(“ABC”), is a Michigan non-profit corporation comprising various employers operating in the
construction industry. Defendant-Appellee, the City of Lansing (“Lansing” or “City”) is a “body
corporate” established pursuant to the Home Rule City Act, MCL § 117.1 et seq. (“HRCA”). On
behalf of its members, ABC challenged Lansing’s Prevailing Wage and Benefit Standards
Ordinance (“PWO” or “Ordinance”) Appendix at p. 94, before the Ingham County Circuit Court
on the basis that the Ordinance unlawfully regulates the payment of wage and fringe benefit rates
ABC contractors pay to their employees working on certain city construction proj ects.’
Appendix Complaint at pp. 14 - 84. Although the Ordinance was struck down by the Circuit
Court, Appendix Trial Court Opinion and Order pp. 204-254, a three-judge panel of the
Michigan Court of Appeals reversed and reinstated it. The decision was two-to-one and included
a written decision of the majority, Appendix Court of Appeals Decision pp. 264 — 384, and a
written opinion of the dissent, Appendix Court of Appeals Decision pp. 394-40A4.

The basis for ABC’s legal challenge to the Ordinance is longstanding Michigan Supreme
Court precedent which holds that a municipality (such as Lansing) lacks authority to regulate the
level of wages and benefits provided by private businesses to its employees, whether through an
ordinance or otherwise. The Supreme Court has made it crystal clear that such regulation is a
matter of state — not municipal — concern. Thus, by enacting its PWO, Lansing exceeded its
delegated home rule powers. The Circuit Court agreed that it was bound by the Supreme Court’s

pronouncement on the subject and dutifully declared by way of written order dated November

! Although ABC originally sought a ruling on the City’s companion “Living Wage Ordinance,”
Appendix pp. 104 — 164, the trial court determined at page 3 of its Opinion and Order that the
ordinance had not actually been enacted and was “therefore not at issue here.” Appendix at 224.
Thus, ABC proceeds in this Application for Appeal only on the issue of the City’s PWO.
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14, 2012, that Lansing’s Ordinance ultra vires and the Court enjoined Lansing from further
enforcement of it. Two of the judges on the Court of Appeals panel, on the other hand,
determined that it was not so confined. Looking to purported changes in the legal landscape, the
majority of the Court of Appeals panel declared the Supreme Court precedent obsolete and, thus,
inapplicable. The majority then flipped the rule 180 degrees, ruling that, henceforth, the
regulation of third party wage and benefit rates is no longer an exclusive state concern, but rather
constitutes a matter of legitimate municipal concern.

The Court of Appeals clearly overstepped its authority by rendering Michigan Supreme
Court precedent null and void on the issue of whether municipalities may regulate the wages and
benefits of private third parties. That decision should be reversed because only the Supreme
Court can overrule its own precedent or declare Supreme Court precedent obsolete. Further, the
Supreme Court should not overrule its own precedent, even if it is from 1923, because it is not
obsolete. This Court’s prior pronouncement that regulation of private third party wages and
benefits constitutes an exclusive state concern was then, and is today, the only real and sensible
interpretation of the Legislature’s intent. Indeed, there are no acts of the Michigan Legislature or
decisions of the Supreme Court contradicting that decision. Since the Legislature has never seen
fit to legislatively overturn the Supreme Court’s ruling that regulation of private party wage and
benefit rates is a matter of state concern (and not a municipal concern) under the HRCA, the
Court should not now reverse its longstanding precedent on the issue. To do so, would invade
the public policy setting function of the Legislature which is deemed to have accepted the
decades old precedent of the Court. ABC therefore requests that this Supreme Court reverse the
decision of the Court of Appeals and reinstate the Circuit Court’s decision striking down the City

of Lansing’s impermissible Ordinance.
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STATEMENT OF FACTS

ABC is a trade association whose members are general contractors, subcontractors,
builders, suppliers, and other businesses engaged in or associated with the construction industry.
Its membership is comprised of over three hundred member companies, located in twenty three
Michigan counties. ABC’s fundamental purpose is to foster the “merit shop” philosophy of free
enterprise and to encourage open competition and free market principles in the awarding and
administering of public and private construction contracts. On behalf of its members, ABC is
opposed to all legislation and laws which unjustly stifle free competition in the construction
industry. Most ABC members deal individually with their employees regarding wages, hours,
and other conditions of employment and generally are not parties to collective bargaining
agreements with labor organizations. Many of ABC’s members have performed, or have sought
to perform, construction projects within Lansing and further remain interested in performing
such construction projects.  Lansing’s PWO stands in contradiction to ABC’s free enterprise
objectives.

The PWO states in relevant part:

Sec. 206.18. Prevailing wage and benefit standards prescribed.

(a) No contract, agreement or other arrangement for construction on behalf of
the City and involving mechanics and laborers, including truck drivers of the
contractor and/or subcontractors, employed directly upon the site of the work,
shall be approved or executed by the City unless the contractor and his or her
subcontractors furnish proof and agree that such mechanics and laborers so
employed shall receive at least the prevailing wages and fringe benefits for
corresponding classes of mechanics and laborers, as determined by statistics
compiled by the United States Department of Labor and related to the Greater
Lansing area by such Department.

(b) Any person, firm, corporation or business entity, upon being notified that
it is in violation of this section and that an amount due to his, her or its

employees, shall have 30 days from the date of the notice to pay the
deficiency by paying such employee or employees, whichever is appropriate,
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the amounts due. If the person, firm, corporation or business entity fails to
pay within the 30-day period, he, she, or it shall be subject to the penalty
provided in Section 206.99.

() The provisions of this section shall be inserted in all bid documents
requiring the payment of prevailing wages.

(d) The enforcement agency for this section shall be as determined by the
Mayor.

Appendix at p. 94.

The result of Lansing’s PWO is that union construction firms with high wage and benefit
costs are protected from competition from non-union ABC member firms utilizing market-driven
wage and benefit scales. The PWO essentially requires companies performing city construction
projects to pay their employees at union scale.> For a non-union ABC member contractor to
have any hope of having his bid to the City selected, this means he must inflate his market-driven

wage and benefit rates up to the bloated scales of his union competitor on PWO projects. By

2 Section 206.99 provides that failure to abide by the Ordinance is a misdemeanor offense. It
also provides for an award of back wages, plus interest, and costs imposed against the employer.
Exhibit A.

3 To say the Lansing PWO requires the payment of “prevailing” wages in its locality is a
misnomer. The Ordinance actually results in the payment of “union scale” wages for
construction work. By its terms at subsection (a), the Lansing PWO incorporates the wage and
benefit rates determined by the Wage and Hour Division of the Unites States Department of
Labor (“USDOL”) in its role as administrator of the federal Davis-Bacon Act, 40 U.S.C. 3141,
et. seq. Appendix at p. 94. Under the federal law, the USDOL is supposed to gather wage and
benefit information from various sources to determine the “prevailing rates” of contractors in
particular localities. According to researchers at Beacon Hill Institute at Suffolk University, an
independent, non-partisan research organization, the USDOL’s process in actual practice nearly
always results in the adoption of the wages and benefits identified in local union collective
bargaining agreements. Glassman, Sarah; Head, Michael; Tuerck, David G.; Bachman, Paul;
The Federal Davis-Bacon Act: The Prevailing Mismeasure of Wages, Beacon Hill Institute
(2008), pp. 19-20. Exhibit B. Indeed, the “Identifiers” in the current USDOL wage
determination for Ingham County demonstrate that nearly every classification of construction
worker is to be paid union scale wages and benefits. Exhibit C. It is only ornamental
ironworkers, landscape laborers, metal building erectors, and a handful of equipment operators
and truck drivers which may be paid a rate other than the local union rate.
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forcing non-union contractors to ratchet up their market-driven wage and benefit rates equal to
the higher rates of union contractors, the competitive advantage non-union ABC members enjoy
is lost and the competitive disadvantage union contractors suffer from is alleviated. Of course,
union construction workers perform far less construction work in the United States than do non-
union construction workers, and there is no reason to believe the disparity is any different within
the City of Lansing. Thus, the result of the PWO is to provide protection to union contractors
from ABC member competitive, open-market advantages, all at taxpayer expense.

Another result of the PWO harmful to ABC members is that non-union contractors must
conform to the often confusing union jurisdiction rules and local union job classification systems
— matters with which they have little, if any, experience or understanding. Because the particular
wages and fringe benefits required to be paid to employees on a PWO project under 206.18(a)
are fixed to the job classifications of employees (carpenter, roofer, plumber, etc.), Appendix at p.
94, contractors performing prevailing wage work must understand when the work of a particular
employee crosses from one union jurisdiction into another. This is not an easy task. Is the
application of waterproofing sealant to the exterior of a concrete building the work of a painter?
A carpenter? A mason? A laborer? Is it a shared jurisdiction between some or all of these
unions? A non-union contractor often must guess.

Until the PWO was stuck down by the Ingham County Circuit Court, many of ABC’s

members seeking or doing business with Lansing were required to adjust their employee

* According to the Federal Bureau of Labor Statistics, only 14.7% of United States construction
workers were represented by a union in 2013. http:/www.bls.gov/news.release/union2.t03.htm
Exhibit D. In regard to construction workers in Lansing and East Lansing, updated information
from 2014 from Barry T. Hirsch and David A. Macpherson, “Union Membership and Coverage
Database from the Current Population Survey: Note,” Industrial and Labor Relations Review,
Vol. 56 No 2 (January 2003), indicates that 16.8% are covered under a collective bargaining
agreement. Exhibit E.
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compensation agreements and alter the work functions of their employees in order to comply
with the City’s Ordinance. That relief was short lived of course, as the Court of Appeals ruling
reinstates these burdens on ABC members. The Michigan Supreme Court has the power to

reverse the Court of Appeals and should do so for the reasons explained in this Brief.

ARGUMENT

L THE COURT OF APPEALS COMMITTED REVERSIBLE ERROR
WHEN IT REFUSED TO FOLLOW (AND THEREBY NEGATED)
THE LONGSTANDING PRECEDENT OF THE SUPREME
COURT IN LENNANE HOLDING THAT MUNICIPALITIES DO
NOT POSSESS DELEGATED AUTHORITY TO REGULATE
THIRD PARTY WAGES OR BENEFITS.

In Attorney General, ex rel. Lennane v. City of Detroit, 225 Mich 631; 196 NW 391
(1923), the Michigan Supreme Court ruled that the City of Detroit did not possess the authority
to regulate the wage and benefit rates of contractors doing business with the City. Examining the
HRCA (the statute through which cities derived their various municipal powers from the
Legislature), the Court determined that such regulation was a matter of state concern — not
municipal concern — and that, even if viewed as an agent of the State, a municipality does not
possess the authority to fix state policy within their municipal boundaries. In short, the Supreme
Court ruled that regulating the wages and benefits of private third parties fell outside the City’s
authority under the HRCA and/or the Michigan Constitution.

Under Lennane’s precedent, ABC sued the City of Lansing because the City, through its
PWO, requires ABC members to adjust the compensation terms they maintain with their
employees whenever they work on City of Lansing funded projects. Consistent with its duty to

follow Supreme Court precedent, and seeing the case as “on all fours” with Lennane, the trial

court granted summary disposition to ABC. On appeal however, the Court of Appeals first
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criticized and then rejected Lennane. This disregard for Supreme Court precedent should not be
allowed to stand. Thus, the Supreme Court should remand the case back to the Court of Appeals

and require it to obey the Supreme Court’s precedent as articulated in Lennane.

A. Standard of Review.

Under the doctrine of stare decisis, once a principle of law is determined, it is to be
followed in subsequent similar cases. Furthermore, as an inferior court, the court of appeals is
bound by the doctrine of stare decisis to adhere to precedent of the Michigan Supreme Court.
ABC contends that the Court of Appeals committed reversible legal error when it knowingly and
deliberately bypassed Michigan Supreme Court precedent in order to reverse the trial court’s
grant of summary disposition to ABC. The Supreme Court will review and remand cases where
the Court of Appeals commits plain error by not applying Supreme Court precedent and, in doing
so, reviews such matters de novo as a question of law. People of Michigan v. Lamont Stinnett
480 Mich 865; 737 NW2nd 760 (2007); Roberts v Mecosta County General Hospital 466 Mich
57, 62; 642 NW2nd 663 (2002). Further, the Supreme Court provides de novo review of
decisions on summary disposition and questions of constitutional law. Bronner and Bronner v.
City of Brighton, 495 Mich 209, 220-221; 848 NW2d 380 (2014).

B. Interpreting both the Michigan Constitution and the HRCA, the
Michigan Supreme Court ruled in Lennane that regulating third

party wage and benefit rates is not a municipal concern but, rather, a
state concern over which municipalities have no authority to regulate.

Article IV, Section 1, of the Michigan Constitution provides that the Legislature
possesses exclusive authority to make and pass laws. Municipalities derive their authority to
make and pass laws within their jurisdictions either from a grant of power by the Legislature or

through the Constitution itself. City of Taylor v. Detroit Edison Co., 475 Mich 109, 115-116;
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715 NW2d 28 (2006). Absent a delegation of such state power however, a municipality does not
possess the authority to make and pass laws. Bivens v. City of Grand Rapids, 443 Mich 391,
397; 505 NW2d 239 (1993) (“Municipal corporations have no inherent power. They are created
by the state and derive their authority from the state.”) (internal citations omitted); Sinas v.
Lansing, 382 Mich 407, 411; 170 NW2d 23 (1969).

Municipalities like the City of Lansing receive their delegation of the power to make laws
from the Michigan Constitution as effectuated through the HRCA, which was enacted in 1909.
Under that statute, the State has delegated various powers to municipalities ranging from
somewhat predictable authority (e.g., the creation of officers and the ability to issue bonds,
borrow money, and acquire property) to the relatively unanticipated (e.g., the power to hold auto
racing events and to regulate the speed of locomotives). Realizing it would be impractical (if not
impossible) to list every potential municipal power within the statute, the Legislature included
within the act the generalized authority to pass ordinances. Importantly, however, that
generalized authority is limited to matters of “municipal concern.” This limited power is granted
to municipalities pursuant to Section 4(j)(3) of the Act, which states that a home rule city may, in
its charter, provide:

[flor the exercise of all municipal powers in the management and control of

municipal property and in the administration of the municipal government,

whether such powers be expressly enumerated or not; for any act to advance the

interests of the city, the good government and prosperity of the municipality and

its inhabitants and through its regularly constituted authority to pass all laws and

ordinances relating to its municipal concerns subject to the constitution and

general laws of this state.
MCL § 117.4(G)(3) (Emphasis added). Because the HRCA does not explicitly provide

municipalities the authority to regulate wages and benefits of third parties doing business within

their jurisdictions, the first issue in this case is whether Lansing’s PWO constituted a proper
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exercise of the prescribed lawmaking authority delegated to the City of Lansing from the State
through Section 4(j)(3) of the HRCA. More specifically, the question is whether Lansing’s
regulation of private employee wage and benefit levels under the PWO properly addresses
matters of “municipal concern” or whether its regulation improperly addresses matters of “state
concern” over which the City does not have authority.

According to the Michigan Supreme Court, the answer to this seminal question is crystal
clear — such regulation is a matter of state concern not within the regulatory reach of
municipalities. In Lennane, supra, the Michigan Supreme Court determined that a City of
Detroit wage regulation (almost identical to Lansing’s PWO) exceeded the City of Detroit’s
authority to promulgate ordinances pursuant to the HRCA. The Supreme Court specifically
found that such wage regulations are uniquely a matter of state concern to be regulated
exclusively through the state’s police power, if at all. According to the Supreme Court, because
the City of Detroit exceeded its grant of Home Rule authority and intruded upon the exclusive
authority of the State, the City’s wage regulation constituted an ultra vires act.

The City of Detroit’s charter, like Lansing’s PWO, required contractors doing business
with the City to pay their construction workers at least an established prevailing wage as
specified by the City. The applicable City of Detroit charter provision stated in relevant part:

No contract for any public work shall be let which shall not, as part of the

specification on which contractors shall make their bids, require contractor or

subcontractor to pay all persons in his employ doing common labor and engaged

in the public work contracted for not less than two dollars and twenty-five cents

per diem, to pay all persons in his employ doing the work of a skilled mechanic

and engaged on the public work the highest prevailing wage in that particular

grade of work, and to require of such employees the same service day and service

week required herein of all city employees. Any contractor who shall have

entered into such contract with the city and shall have violated any provision of

this section as made a part of his contract shall be debarred from any further

contracts for public work, and any contract let to him contrary to this provision
shall be void. Whenever it shall appear that any employee of any contractor for
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public work engaged thereon shall have received less than the compensation

herein provided, the common council may cause to be paid to him such deficit as

shall be due him and shall cause the amount so paid to be deducted from the

balance due to the contractor from the city.
(Emphasis added). Id. at 634-635.°

The Attorney General, on behalf of numerous contractors, filed suit seeking to prohibit
the City of Detroit from enforcing the charter provision. Id. at 633. The Attorney General
argued that the provisions of the Charter violated the Michigan Constitution so that the City of
Detroit lacked the authority to regulate contractor wage rates thus rendering the charter
provisions wltra vires and, therefore, unenforceable. Id. at 635. The trial court agreed with the
Attorney General’s arguments and granted the relief sought. Id.

On direct appeal, the Michigan Supreme Court determined that the Charter constituted an
ultra vires act because the City of Detroit had not been granted such power under either the State
Constitution or the HRCA. According to the Court, the Michigan Constitution did not provide
municipalities carte blanche power to pass and maintain laws the same as the sovereign state.
The Court first recognized that the State may have certain “state concerns” and municipalities
may have unique “municipal concerns,” but that each is not to intrude upon the power possessed
by the other. Id. at 636. The Court also recognized that a municipality could act as “an agent of
the State” in certain instances, such as in matters of public health and police activities, Id. at 637,
but that the agency relationship does not allow a municipality to fix public policy for the State.

Id. at 638. Finally, the Court reasoned that the general “police power” rests with the State and

that only where a delegation of such power has been made in some way to municipalities could

3 The City of Detroit also maintained an ordinance which was nearly identical to the charter
provision. Because the charter and ordinance language were nearly identical, the Court declined
to quote the ordinance separately in its decision. Lennane at 633. Thus, for all intents and
purposes, the Court used the word “charter” as encompassing both regulations.
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municipalities engage in police power regulation. Id.
As to the specific question before it — whether a municipality may regulate third party
wages and benefits — the Court ruled as follows:

In the provisions under consideration the city has undertaken to exercise the
police power not only over matters of municipal concern but also over matters of
State concern; it has undertaken not only to fix a public policy for its activities
which are purely local but also for its activities as an arm of the State. The
provisions apply alike to local activities and State activities. If we assume, as we
have for the purposes of the case, without deciding the question, that the city
possesses such of the police power of the State as may be necessary to permit it to
legislate upon matters of municipal concern, it does not follow that it possesses
all the police power of the sovereign so as to enable it to legislate generally in
fixing a public policy in matters of State concern. This power has not been given
it either by the Constitution or the home-rule act.

(Emphasis added). Id. at 640-641. Thus, by enacting its prevailing wage requirements of
contractors doing work for the City, the City of Detroit was determined by the Supreme Court to
have overstepped its bounds of authority under the Michigan Constitution as effectuated through
the HRCA.
C. Since Lansing’s PWO is precisely the same type of regulation as that
found to be outside the scope of municipal authority as determined by

the Supreme Court in Lennane, the Court of Appeals was obligated
by the doctrine of stare decisis to follow it.

Whether the wage rates of private third parties are within the power of a municipality to
regulate has clearly been decided by the Michigan Supreme Court. Lennane unequivocally held
that the level of wages paid to employees of a third party is not a matter of municipal concern
over which cities have control. Rather, it is a matter of state concern nof to be shared with
municipalities. Because Lennane is binding precedent, the Court of Appeals should not have
elevated its judgment over that of the Supreme Court. The Court of Appeals should have

recognized that it was bound by siare decisis to affirm the lower court’s ruling that Lansing’s
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PWO is ultra vires and unenforceable.

A review of the facts of Lennane shows it to be virtually indistinguishable from the
present case. The Detroit charter (and identical ordinance) sought to prescribe a particular wage
rate of contractors doing work for the City of Detroit. The Lansing PWO likewise prescribes
particular wage rates for contractors performing work for the City of Lansing. The only
difference is that the City of Lansing PWO goes one step further in its regulation — it also sets
minimum fringe benefit levels contractors must provide their employees working on City-funded
projects.

The relevant Constitutional provisions at issue in both cases are also virtually the same.
The Michigan Constitution at the time Lennane was decided provided that:

[u]nder such general laws, the electors of each city and village shall have power

and authority to frame, adopt and amend its charter and to amend an existing

charter of the city or village heretofore granted or passed by the legislature for the

government of the city or village, and, through its regularly constituted authority,

to pass all laws and ordinances relating to its municipal concerns, subject to the

Constitution and general laws of this State.

Const 1908, Art 8, §21. The current 1963 Constitutional provision at issue reads almost
identically to the predecessor 1908 Constitution. It provides:

Under general laws the electors of each city and village shall have power and

authority to frame, adopt and amend its charter and to amend an existing charter

of the city or village heretofore granted or enacted by the legislature for the

government of the city or village. Each such city and village shall have power to

adopt resolutions and ordinances relating to its municipal concerns, property and

government, subject to the constitution and law. No enumeration of powers

granted to cities and villages in this constitution shall limit or restrict the general

grant of authority conferred by this section.

Const 1963, Art 7, § 22 (Emphasis added to show difference).

Finally, and most significantly for this Court’s determination, the HRCA reads exactly

the same now as it did when Lennane was decided. The applicable language of the HRCA then
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and now reads:

[flor the exercise of all municipal powers in the management and control of

municipal property and in the administration of the municipal government,

whether such powers be expressly enumerated or not; for any act to advance the
interests of the city, the good government and prosperity of the municipality and

its inhabitants and through its regularly constituted authority to pass all laws and

ordinances relating to its municipal concerns subject to the Constitution and

general laws of this State.
1 Comp. Laws 1915, § 3307(t) (Emphasis added).

As demonstrated above, the only differences between Lennane and the present case is
that (1) Lansing’s power grab (wages and benefits) was more extensive than that attempted by
the City of Detroit in Lennane (wages only) and (2) the Michigan Constitution now provides that
any enumeration of municipal powers in the Constitution is not be interpreted as limiting any
other powers. Under Lennane, Detroit was without authority to regulate even a basic wage
scheme, let alone a complicated fringe benefit system. Thus, as to the first “difference” between
the cases, the fact that Lansing has sought to regulate additional areas of compensation provided
by contractors to their employees makes the impermissible regulation even more egregious under
the Lennane analysis. If anything, it creates further reason to strike down the regulation. It
certainly does not create a distinction taking the present case out from under Lennane’s holding.

The second “difference” is also meaningless. There certainly is an additional sentence in
the Michigan Constitution providing that any numbered listing of municipal powers in the
Constitution is not to be read as limiting the general grant of municipal authority found in Article
7, Section 22 of the 1963 Constitution. Just as certainly, however, there is no enumerated or
otherwise explicitly listed set of municipal powers in the Constitution at issue in this case, just as

there was no particular list of constitutional powers at issue in Lennane. Even if there were a

specific list of municipal powers in the Constitution hypothetically at issue here, ABC has not
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and would not argue that certain municipal powers expressed in the Constitution impliedly reject
other potential powers of a municipality (“expressio unius est exclusion alterius” — the express
mention of items excludes all others). Neither in Lennane nor in the present case has the
complaining party argued that a numbered list of specific municipal powers somehow foreclose
the municipality from regulating in some other area. Specifically, neither in Lennane nor in the
present case, has either plaintiff asserted that regulation of wages and benefits paid by
contractors performing work for the municipality is illegitimate because a list of enumerated
municipal powers in the 1908 or 1963 Constitutions impliedly rejects non-enumerated supposed
powers. Thus, this added language to the 1963 Constitution does not provide a meaningful
distinction between the Lennane case involving the City of Detroit and the present case involving
the City of Lansing.

Because there is no meaningful difference between Lennane and the present case, the
Court of Appeals was obliged to follow it. Had it done so, it would certainly have ruled that the
City of Lansing overstepped its authority under the Constitution and the HRCA by enacting its
PWO with striking similarity to the regulation struck down in Lennane.

In short, the Michigan Supreme Court has settled the issue of whether the State’s police
power to regulate wages (unquestionably a matter of general state concern) has been delegated to
municipalities by either the Constitution or HRCA. The Court has spoken plainly in the
negative. Municipalities may nof regulate wages or benefit rates of contractors or other
businesses by way of ordinance or any other means. The black letter rule of law established by
the Michigan Supreme Court in its 1923 Lennane decision remains true today. Since Lennane
and the present case are indistinguishable — indeed, they are the mirror image of each other, the

Court of Appeals committed reversible error by refusing to apply Lennane’s holding to ABC’s
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case before it.

D. Since only the Supreme Court can judicially determine whether its
holdings are no longer valid, the majority panel of the Court of
Appeals violated the principle of stare decisis by concluding that the
Supreme Court’s reasoning in Lennane has been superseded by case
law and is therefore obsolete.

The majority of the Court of Appeals ruled that the Supreme Court’s decision in Lennane
is obsolete and inapplicable. But that is not within its power to decide. Case law is abundantly
clear that the Court of Appeals cannot overrule Supreme Court precedent. Lubertha Ratliff v.
General Motors Corp., 127 Mich App 410, 416-417; 339 NW2d 196 (1983):

The issue raised by the defendant in essence asks this Court to address the
constitutionality of [a prior Michigan Supreme Court decision]. This we decline

to do. This Court is bound by the doctrine of stare decisis and is powerless to

overturn a decision of the Supreme Court. Schwartz v. City of Flint (after

remand), 120 Mich App 449, 462; 329 NW2d 26 (1982); People v. Recorder’s

Court Judge #2, 73 Mich App 156, 162; 250 NW2d 812 (1977), Iv den 400 Mich

825 (1977).

(Emphasis added). It is, therefore, black letter law in Michigan that only the Supreme Court has
the power to decide whether its precedent has become obsolete and the lower courts are strictly
prohibited from substituting their judgment for that of a higher court.

Significantly, this isn’t the first time the Court of Appeals has examined a case involving
Lennane, but it is the first time the Court of Appeals has deliberately bypassed its holding. In
2009, another panel of the Court of Appeals was presented a case involving the City of Detroit’s
attempt to enforce a “living wage” ordinance. Rudolph v. Guardian Protective Servs., 2009
Mich App LEXIS 1989 (2009), (unpublished). Appendix at pp. 174-194. Unlike the current
panel, however, the Rudolph panel recognized the operation of stare decisis and ruled that

Lennane constituted binding precedent on the matter and that the Court had no alternative but to

rule the Detroit ordinance ultra vires and, therefore, unenforceable.
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In Rudolph, the trial court came face to face with the Supreme Court’s decision in
Lennane. Finding the case to be directly on point, it ruled that it was bound by stare decisis to
find the living wage ordinance invalid. Id. at *1. On appeal, the Court of Appeals also
addressed its obligation to the doctrine of stare decisis. The Court stated that stare decisis
requires a court “to reach the same result when presented with the same or substantially similar
issues in another case with different parties,” citing Topps-Toeller, Inc. v. City of Lansing, 47
Mich App 720; 209 NW2d 843 (1973). Id. at *2. The Court of Appeals also referenced that
stare decisis mandates that all lower courts are bound by a decision issued by a majority of the
Michigan Supreme Court and that such courts “remain bound by our Supreme Court’s precedent
until such time as the Supreme Court overrules or modifies it[,]” citing People v. Mitchell, 428
Mich 364, 369; 408 NW2d 798 (1987) and State Treasurer v. Sprague, 284 Mich App 235, 242;
772 NW2d 452 (2009). Id. Examining whether Detroit’s implementation of a wage ordinance
constituted a valid exercise of its police power, the Court recognized that the regulation struck
down in Lennane and the regulation before it were virtually indistinguishable as “both [were]
clearly intended to accomplish substantially similar goals and would entail exercise of the same
power.” Id. at *3. Consequently, the Court of Appeals held that stare decisis mandated the
conclusion that the City of Detroit’s living wage ordinance was unenforceable as an ulfra vires
act. /1d.

Here, the City of Lansing has attempted to accomplish markedly comparable goals
utilizing the same means as failed in Lennane. When ABC sued, Ingham County Circuit Court
Judge Clinton Canady III correctly determined, as the trial court did in Rudolph, that Lennane
constitutes binding precedent on the issue of whether municipal power extends to regulation of

third party wage and benefit rates. Appendix at p. 254. Yet, on appeal, two members of this
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panel of the Court of Appeals diverged from every court examining the issue® and instead
declared the Supreme Court’s reasoning in Lennane as longer valid or, in the words of the Court,
that Lennane’s reasoning has been “superseded.” Appendix at p. 34A. But whether the lower
court labels directly applicable precedent of a higher court as having been “superseded” or as
“obsolete,” an impermissible “overruling” of the higher court’s precedent has occurred and the
controlling principle of stare decisis is violated. Regardless of the subtle terms used by the
majority panel of the Court of Appeals, the lower court did not have the authority to bypass
Supreme Court precedent as it has done here.

The binding effect of Lennane must be applied despite the majority panel’s conclusion
that the Supreme Court’s holding is obsolete due to the passage of time along with changes in
constitutional framework from 1908 to 1963. Indeed, “[i]f a precedent of [the Michigan
Supreme Court] has direct application in a case, yet appears to rest on reasons rejected in some
other line of decisions, the Court of Appeals [or trial courts] should follow the case which

directly controls, leaving to [the Michigan Supreme Court] the prerogative of overruling its own

8 Because Rudolph is not a published decision, it obviously was not binding on this current panel
of the Court of Appeals. Still, this fact does not negate the obvious persuasive value of the
decision. MCR 7.215. Rudolph’s holding should have been highly persuasive to this panel
given the limited case law on the subject and the fact that the factual and legal issues inherent in
Rudolph constituted the mirror image of this case. People v. Green, 260 Mich App 710, 720 n.
5: 680 NW2d 477 (2004) (unpublished decision properly viewed as persuasive in light of the
limited case law in a specific area); Paris Meadows, LLC v. City of Kentwood, 287 Mich App
136, 145 n.3; 783 NW2d 133 (2010) (factually similar unpublished case law “provides
instructive and persuasive value”). Additionally, the fact that Rudolph was denied leave to
appeal to the Supreme Court leads to the conclusion that the Supreme Court is satisfied with its
decision in Lennane. Rudolph v Guardian Protective Servs., 486 Mich 868; 780 NW2d 571
(2010). Thus, this panel of the Court of Appeals should have paid heed to Rudolph and similarly
held that the Supreme Court’s decision in Lennane has not been overruled and remains binding
precedent on the issue of whether municipalities have the authority to regulate wage and/or
benefit rates of third parties within their jurisdictions. Because it did not, the Supreme Court
should grant leave and reverse.

17
MASUD LABOR LAW GROUP
4449 Fashion Square Boulevard, Suite 1 | Saginaw, Michigan 48603 | p (989) 792-4499 | f (989) 792-7725 | www.masudlaborlaw.com

Wd ¥¥:2¢'G GT02/S/2 DSIN A9 aaA 1303



decisions.” Rodriguez de Quijas v. Shearson/American Express, Inc., 490 US 477, 484 (1989).”
Thus, even though the majority of the panel was inclined to agree with the City of Lansing’s
underlying position on what the law should be in regard to the scope of municipal concerns as
the City currently believes them to be, the Court of Appeals was nevertheless bound as a matter
of law to follow the Supreme Court’s unambiguous holding in Lennane just as the trial court and
appellate court did in Rudolph, Appendix at pp. 174 - 194, and as Judge Canady III did,
Appendix at p. 254, and Dissenting Judge Sawyer would have done in the present case.
Appendix at pp. 394 — 40A4.

The Michigan Supreme Court has made it absolutely clear that lower courts do not have
the authority to substitute their judgment for that of a higher court and that only the Supreme
Court may overrule its own decisions. In Boyd v. W.G. Wade Shows, 443 Mich 515; 505 NW2d
544 (1993), an Illinois resident, Willie Boyd, entered into an employment contract in Michigan,
but executed his job duties out of state. While working in Indiana, Boyd suffered a personal
injury and died. Boyd’s widow filed for workers’ compensation benefits in Michigan, but her
claim was denied because Boyd was not a Michigan resident. The Workers’ Compensation
Appellate Commission (WCAC) based its decision on the plain language of Section 845 of the
Workers’ Compensation Act which stated:

The bureau shall have jurisdiction over all controversies arising out of injuries

suffered outside this state where the injured employee is a resident of this state at

the time of injury and the contract of hire was made in this state.

Id. at 517 (emphasis added). The Court of Appeals denied leave to appeal. In denying the

widow benefits, both the WCAC and the Court of Appeals effectively ignored precedent from

7 Discussing Rodriguez, a judge of the Michigan Court of Appeals referred this doctrine as
“vertical stare decisis.” Bora Petrovski v. Vasko Nestorovski, 283 Mich App 177, 207-208; 769
NW2d 720 (2009).
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the Michigan Supreme Court in Roberts v. IXL Glass, 259 Mich 644; 244 NW 188 (1932). In
that underlying case, the Michigan Supreme Court interpreted the predecessor Workers’
Compensation Act to provide coverage to injured employees regardless of whether they were
Michigan residents so long as their contract of employment was entered into in Michigan. Boyd
at 517-519.

On appeal, the Supreme Court noted that various decisions of the Court of Appeals had
“begun to interpret Section 845 in contravention of Roberts,” and that although the relevant
portion of the Act dealing with the residency requirement (Section 845) remained unchanged,
these decisions were based on the fact that the overall Workers” Compensation Act had been
amended in various, substantial ways after Roberts was decided. Id. at 521-523. The Michigan
Supreme Court characterized the various Court of Appeals’ decisions as taking the position that
Roberts was “no longer valid precedent because it [was] ‘too old.”” Id. at 522-523. The
Supreme Court then rebuked the Court of Appeals attempt at overruling Roberts:

[I]t is the Supreme Court’s obligation to overrule or modify case law if it

becomes obsolete, and until this Court takes such action, the Court of Appeals

and all lower courts are bound by that authority. While the Court of Appeals

may properly express its belief that a decision of this Court was wrongly decided

or is no longer viable, that conclusion does not excuse the Court of Appeals

from applying the decision to the case before it. Because this Court has never

overruled Roberts, it remains valid precedent. The rule of law regarding

extraterritorial jurisdiction as expressed by Roberts should have been applied by
the bureau in the present case.
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Id. (Internal citations omitted) (Empbhasis added).® Thereafter, in a display of stare decisis in
action, the Michigan Supreme Court in Karaczewski v. Farbman Stein & Co., 478 Mich. 28; 732
NW2d 56 (2007) overruled Boyd’s underlying holding and changed the law in Michigan to
require an employee to be a Michigan resident to recover workers’ compensation benefits.
Juxtaposing Karaczewski to Boyd reveals the proper way the law develops in Michigan.
Conspicuously absent from the Opinion of the majority of the Court of Appeals panel is
any mention of the Boyd case, despite the case having been briefed substantially by ABC.
Instead, the majority of the panel relies exclusively on a prior decision of the Court of Appeals,
Adams Outdoor Advertising, Inc., v. City of Holland, 234 Mich App 681; 600 NW2d 339 (1999)
(“Adams/Holland”) for the contrary contention that the Court of Appeals has the authority to
declare a Supreme Court case directly on point to nonetheless be antiquated and irrelevant based
on a rejection of reasoning of the Supreme Court in the underlying case. Appendix at pp. 264 —
384. But the majority is wrong. A proper reading of Adams/Holland demonstrates that the
Court of Appeals was relying on the precise pronouncements of the Supreme Court as to whether
its prior rulings were still applicable under a HRCA analysis. In no way does the
Adams/Holland case stand for the proposition that the Court of Appeals may determine a
Supreme Court case no longer valid based on the lower Court’s analysis of the Supreme Court’s

reasoning in other cases.

8 Boyd is also instructive for the point that, absent legislative action to overturn court precedent,
lawmakers are presumed to have adopted court precedent interpreting a statute, particularly a
statute which has been amended since the interpretation. Citing Consumers Power Co v.
Muskegon Co., 346 Mich 243, 251, 665; 78 NW2d 223 (1956), the Supreme Court in Boyd stated
at 548: “... the doctrine of stare decisis applies with full force to decisions construing statutes or
ordinances, especially where the Legislature acquiesces in the Court’s construction through the
continued use of or failure to change the language of a construed statute” and that “the principles
of stare decisis are particularly applicable when the Legislature has reenacted the statute
language without change.” Again, the HRCA has been amended numerous times since 1923
when Lennane was decided.
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In Adams/Holland, the plaintiff billboard company sued the City of Holland alleging its
ordinance aime